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Part A 


THE ANSWER TO PART A MUST BE WRITTEN IN A SEPARATE 
EXAMINATION ANSWER BOOK 


. Essay questions 

. Candidates must answer ONE (1) of these essay questions: 20 Marks 
. Recommended time allocation: 40 minutes 

ANSWER EITHER Question One OR Question Two 


Question One: (20 marks out of 100 marks for the unit) 


The High Court’s rejection of the Commonwealth submissions in the decisions in Williams v Commonwealth (No 
1) (2012) 248 CLR 156 and in Williams v Commonwealth (No 2) (2014) 252 CLR 416 imposes for the first time 
a clear requirement that appropriations under section 81 and section 83 of the Commonwealth Constitution must 
be for a purpose of the Commonwealth that is within Commonwealth legislative and/or Commonwealth executive 


power. 
Critically Comment 

OR 

Question Two: (20 marks out of 100 marks for the unit) 

The underlying and foundational principle in Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 
51 that a Court (such as a State Court able to be invested with Commonwealth jurisdiction under s.77 (iii) of the 
Commonwealth Constitution) capable of exercising Chapter III judicial power must be and appear to be an 
independent and impartial tribunal, has had only minimal impact, as in most of the High Court cases involving 
STATE legislation and Chapter III judicial power, a majority of the High Court has upheld relevant state 
legislation. 


Critically Comment 
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THE ANSWER TO PART B MUST BE WRITTEN IN A SEPARATE 
EXAMINATION ANSWER BOOK 


. Compulsory problem question 


. Candidates must answer all parts of this question: Parts (i), (ii), (iii) and (iv): 40 
marks, 10 marks for each of the 4 Parts. 


. Recommended time allocation: 80 minutes 


Question Three: (40 marks out of 100 marks for unit) 
The Commonwealth Government has recently renewed its concern about the continuing problem of vehicle 


exhaust emissions and their linkage to rising greenhouse gas levels and global warming. 


This renewed concern has been prompted by an OECD study that the Australian private and corporate vehicle 
fleet is amongst the oldest in the OECD countries (average Australian vehicle age 12.5 years) and that Australian 


vehicle emissions per vehicle are well above the OECD average. 


Further, the OECD study confirms that as an overall proportion of the Australian private and corporate vehicle 
fleet, there is a below OECD average representation in Australia of hybrid and electric only vehicles, as well as 
a slow introduction of autonomous (driverless) vehicles (with their highly efficient digitally regulated economy 


propulsion systems) in the Australian private and corporate vehicle fleet. 


The Commonwealth Environment Minister, Hon Glenn Funk, recently obtained Cabinet approval for a series of 
legislative measures using Commonwealth Constitution powers to address these concerns. 

Draft legislation was prepared and is currently being reviewed for constitutionality in the Commonwealth 
Attorney General’s Department. The draft legislation (now a draft Bill) is known as the Reducing Vehicle 
Emissions (Promoting Hybrid, Electric and Autonomous Vehicles) Bill 2018 (Cth) (hereafter ‘the Bill’). 


This Bill has yet to be introduced into the Commonwealth Parliament, but this is expected to occur in the 


September 2018 session. 


THE TASK 
You are a senior legal adviser in the Commonwealth Attorney-General’s Department and have been asked to 
provide the following four pieces of constitutional legal advice on issues in the draft of the Bill. Provide 


that advice as indicated below. 
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(i) An analysis of the constitutionality of the following aspect of the Bill from the perspective of the 


s.51 (ii) Taxation power only 


(10 marks out of 100 marks for this unit) 


The Bill flags that other bills will be enacted, and for taxpayers with (a) a taxable income of more than 
$350,000 per financial year and (b) who also own or lease one or more vehicles on a Commonwealth list 
of private and corporate owned vehicles with higher than average OECD vehicle emissions, will be 
potentially subject to an additional $5000 annual vehicle excess emissions tax, for each vehicle they own 


or lease which falls into this category. 


The Australian Taxation Commissioner will have an absolute discretion to impose the $5000 annual 
vehicle excess emissions tax on owners and lessees of such vehicles. A maximum of two thirds of the 
total number of Australian private and corporate owned vehicles with higher than average OECD vehicle 
emissions will attract the $5000 annual vehicle excess emissions tax per year. Those assessed for the tax 
will pay it by direct deposit to an account held by the CSIRO vehicle emissions mitigation and research 


unit. 


The determinations of the Australian Taxation Commissioner as to which vehicles in the above category 
will be selected up to the maximum of two thirds of the total number of vehicles in that category ‘are 
also exempt from review by the Taxation Board of Review and exempt from review in any other court 


or tribunal’. 


The Bill merely mentions the $5000 annual vehicle emissions tax in connection with other Government 
legislated emissions reduction measures. Two separate new pieces of legislation — one imposing the tax, 


the other providing for the machinery provisions in relation to the tax, will also be enacted. 


(ii) An analysis of the constitutionality of the following aspect of the Bill from the perspective of the 


s.51 (xx) Corporations Power only 


(10 marks out of 100 marks for this unit) 


Under the Bill, Constitutional corporations will be required to: 


(a) Replace their entire existing vehicle fleet with hybrid, electric or autonomous vehicles within three 
(3) calendar years of the date of assent of the Reducing Vehicle Emissions (Promoting Hybrid, 
Electric and Autonomous Vehicles) Act 2018 (Cth). 


(b) After three (3) calendar years from the date of assent of the Reducing Vehicle Emissions 
(Promoting Hybrid, Electric and Autonomous Vehicles) Act 2018 (Cth), only engage in any 
business, relations, conduct, contracts or related corporations activity of the constitutional 
corporation (when dealing in that business with another individual or another corporation) where 
that other individual or corporation only owns or leases hybrid, electric or autonomous vehicles. 
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(iii) An analysis of the constitutionality of the following aspect of the Bill from the perspective of the 


treaty implementation aspect of the s.51 (xxix) External Affairs power only 


DO NOT discuss the non-treaty aspects of the s.51 (xxix) External Affairs power 
(10 marks out of 100 marks for this unit) 


On 1 April 2018, the Australian Government deposited at the United Nations in New York its 
ratification (being the 20" ratification received by the United Nations) of the UN General Assembly 
sponsored draft treaty International Covenant to Reduce Vehicle Emissions. The draft treaty will 
become operative in international law upon the deposit with the United Nations of the 20" instrument 


of ratification. 


The draft treaty advises and encourages treaty parties to take ‘targeted, balanced and appropriate 
measures’ to ‘reduce vehicle emissions in private and corporate and government vehicles within the 


territorial jurisdiction of the signatory state’. 


The treaty further requires treaty parties to pursue ‘legislative and executive action against the agreed 
target of not exceeding OECD average vehicle emissions per vehicle, for private and corporate 


vehicles within three years of the treaty becoming operative on the treaty party.’ 


The Bill proposes further measures whereby officials of the Commonwealth Department of the 
Environment can conduct mobile vehicle emissions testing on all vehicles travelling on national 
highways; or alternatively to issue a compulsory ‘vehicle attendance and testing notice’ whereby 
vehicles falling within categories of vehicles suspected as falling below OECD emissions standards 
per vehicle must attend, within seven (7) days, a Commonwealth Department of the Environment 
vehicle testing station for emissions testing. There is a single Commonwealth vehicle testing station 


in each State capital. 


(iv) An analysis of the constitutionality of the following aspect of the Bill from the perspective of the 
Implied Freedom of Political Communication only 


(10 marks out of 100 marks for this unit) 
RRR Rev Heads United is political lobby group with 20,000 members nationwide, advancing the 
interests of motoring enthusiasts. Several Government backbenchers are also members of RRR Rev 
Heads United and have leaked details of the Bill to the RRR Rev Heads United Executive. The RRR 
Rev Heads Executive has decided to engage in protest activities about the Bill to attract media 


attention. 
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Such protest activities include all RRR Rev Heads United members vehicles being fitted with a 
‘protest kit? comprising two powerful high intensity yellow fog lights which will remain continuously 
illuminated during daylight hours when the vehicle is running; a 60 cm x 60 cm yellow windscreen 
sticker with the statement ‘I love the smell of benzene in the morning. Low emissions are for 
wimps!!’; and yellow t-shirts and baseball caps with the same protest statement to be worn by RRR 
Rev Heads United drivers and passengers. A RRR Rev Heads United protest salutation has also been 
prescribed: three protest blasts on the vehicle horn whenever two or more RRR Rev Heads United 


vehicles sight one another. 


Furthermore, a seven day marathon protest endurance rally of RRR Rev Heads United protest vehicles 
is being planned to continuously drive down Commonwealth Avenue and around State Circle, 
Canberra, the latter circling Parliament House in Canberra. It is expected that up to 5000 RRR Rev 
Heads United member vehicles will attend the protest endurance rally, driving from New South 


Wales, Victoria and Queensland. It will be a bright and noisy high octane event. 


The Bill includes provisions prohibiting signs, symbols and other communications fixed upon or used 
in connection with the use of a vehicle, relating to vehicle emissions, unless consistent with OECD 
and United Nations obligations. Provisions for fines, seizures and removal of such prohibited items 


are included within the Bill. 


END OF EXAM 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
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